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BEFORE THE STATE 8B0ARD OF EQUALI ZATI ON
0% THE STATE OF CALYFORNIA

In the wMatter of theAppeal of )
)

EUGENE |. INGRUM )
For Appel |l ant: Bugene |. lIngrum
in pro. per
For Respondent: #Mark #civi 1 1ly
Counsel.
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This appeal is made pursuant to section 18593
of the Revenue and Taxation code fromthe action of the
Franchi se Tax Board on the protest of Eugene I. |ngrum

agai nst a_pr0ﬁosed assessnent of additional personal in-
cone tax in the anmount of $1,822.51 for the year 1978.
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Appellant filed a California personal income
tax return for the year 1978 wherein he reported ar
actual net loss of $14,792.75 on the sale of capital
assets held” for not more than one year and an actual net
gain of $89,273.08 on the sale of capital assets held
more than five years. Accordingly, appellants 1978
capital asset transactions resulted in an actual total
net capital gain of $74,480.33($89,273.08 ~
$14,792.75). However, as will be explained below, by
virtue of the preferential tax treatment accorded
capital g?}“ns under Revenue and Taxation Code section
18162.5, -/ appellant was required to recognize a
capital gain of only $29,843.79 in 1978.

Appellant did not report any items of tax
preference on his 1978 return. Upon fYeview of that.
return, respondent conclg?ed, pursuant to former section
17063, subdivision (h), £ that appellant had an
item of capital gains tax preference in the amount of
$44,636.54. That amount represents the difference
-between appellant»s actual total net capital gain for
1978 and the total net capital gain recognized by virtue
of section 18162.5. Appellants protest of the proposed
assessment subsequently issued by respondent has
resulted in this appeal.

The issue presented %y this appeal is whether
respondent properly computed appellant's item of capital
gains tax preference for the year in issue.

Section 17062 of the Revenue and Taxation Code
provides, in pertinent part:

In addition to the other taxes imposed by
this part, there is hereby imposed ... taxes
« « « oOn the amount (if any) of the sum of the
items of tax preference in excess of the amount
of net business loss for the taxable year ....

During the year in issue, section 17063 provided, in
part:

7/ " Hereinafter, all references are to the Revenue and
Taxation Code unless otherwise indicated.

2/ AB 93 (Stats. 1979, ch. 1168), operative for texable

years beginning on or after January 1, 1979, rewrote
subdivision (h) of section 17063 as subdivision (g).
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For purposes of this chapter, the itens
of tax preference are:

* x %k

(£) An anount equal to one-half of the
amount by which net long-term capital gain
exceeds the neg short-termcapital loss for the
t axabl e year. 3/

x * ok

(h) Subdivision (f) of this section
shal | apply only to taxable years begi nning
after Decenber 31, 1970, and ending on or
bef ore Novenber 30, 1972. For taxable years
begi nning after Decenber 31, 1971, the anount
of the tax preference incone with respect to
capital gains shall be an amount (but not bel ow
zero) equal to the difference between (1) the
t axpayer's total net capital gains and | osses
(determ ned without regard to any capital |oss
carryover) for the taxable year, and (2) the
t axpayer's net capital gains and | osses recog-
ni zed by virtue of Section 18162.5 for the
sane taxable year. (Foot not e added.)

Appel | ant argues that he properly cal cul ated
his reported capital gains for 1978. Furthernmore, he
apparently contends that it is unconstitutional to
I npose the mninmumtax on preference itens against any
portion of his capital gain.

Section 17062, the section setting forth the
mnimumtax on tax preference itens, was enacted as part
of a conprehensive |egislative plan designed to conform
California incone tax law to the federal reforns enacted
by the Tax Reform Act of 1969. (See Assem. Com. On Rev.
and Tax. Tax Reform 1971; Detail ed Explanati on of AB
12 15-1219 _and ACA 44, As Amended May 20, 1971, p. 85. )
The federal counterpart to section 17062, section 56 of
the Internal Revenue Code of 1954, inposes a mnimumtax
on itens of tax preference. It was enacted to reduce

3/ " subdivision (f) of section 17063 is applicable with
respect to "taxable years beginning atter Decenber 3 1,
1970, and ending on or before Novenber 30, 1972." (Rev.
& Tax. Code, § 17063, subd. (h).) Since the subject

t axabl e year is 1978, subdivision (£f)is of no direct
rel evance to the instant appeal.
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the advantages derived from otherwise tax-free prefer-
ence income and to insure that those receiving such
preferences pay a share of the tax burden. (1969 1J.S.
Code Cong. & Ad. News 2143.)

The federal minimum tax on tax preference
items is imposed only with respect to those preference
items which actually produce a tax benefit. Similarly,
as we observed in the Appeal 9f Richard C. and_Emily A.
Biagi, decided May 4, 1976, the intent of the California
Tegisfature in enacting section 17062 was to apply the
minimum tax on items of tax preference only with raspect
to those preference items which actually produce a tax
benefit; when items of tax preference do not produce a
tax benefit, they are not subject to the minimum tax.
(See also Appeal of Harold S, and Winifred L. Voegslin,
Cal; st. Rd. of Equal., Feb. 3, 1977.)

Former subdivision (h) of section 17063 dealt
with the preferential tax treatment accorded capital
gains for taxable years beginning on or after January 1,
1972. For such years, with the enactment of section
18162.5 and the repeal of the previously existing capi-
tal gains deduction (Rev. & Tax. Code, §§ 18152 and
18162, repealed by Stats. 1972, ch. 1150, in effect
Nov. 27, 1972), California established a new method for
according preferential tax treatment to capital gains.
Section 18162.5 provides as follows:

(a) In the case of any taxpayer, only
the following percentages of the gain or loss
recognized upon the sale or exchange of a
capital asset shall be taken 1nto account in
computing taxable income:

(1) One hundred percent if the capital
asset has been held for not more than one year;

(2) Sixty-five percent if the capital
asset has been held for more than one year but
not more than five years;

(3) Fifty percent if the capital asset
has been held more than five years.
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(b) This section shal.l apply with respect to
taxablg/years beginning after December 31,
1971, = (Footnote added. )

The following exanpl e demonstrates the opera-
tion and effect of section 18162.5.

Example

Assume that a taxpayer with a taxable year
beginning January 1, 1978, realizes actual “l-year”
capital losses totaling $10,000, actual “l-to-5 year”
capital gains totaling $3,000, and actual “S-year” capi-
tal gains totaling $25,000. The taxpayerX total net
capital gain would be computed under section 18162.5 as
follows:

Actual § 18162.5

Gain _or_Loss Gain or Loss
" 1 -year” loss ($10,000) x 100% = ($10,000)
“l-to-5 year” gain 3,000 x 65% = 1, 950
“5-year” gain 25,000 x 50% = 12,500
Total gain $718,000 $ 4,450

As the above example demonstrates, section
18162.5 results in preferential tax treatment for
certain capital gains by providing for a specified
percentage reduction in the amount of such gains taken
into account in computing taxable income. Accordingly,
former subdivision (h) of section 17063 designated as an
item of tax preference the portion of capital gains not
included in taxable income by virtue of section 18162.5.
By applying the provisions of former subdivision (h) to
the example set forth above, we find that the taxpayer
in the example has an item of tax preference in the
amount of $13,550. That amount represents the differ-
ence between the taxpayer® $18,000 actual total net
capital gains and. the $4,450 total net capital gains
recognized by virtue of section 18162.5. It is
important to note that the item of capital gains tax
preference arises solely by virtue of the artificial

4§/ "“Hereéinafteér, the capital gains and losses referred
to in section 18162.5 will be described, according to
the corresponding holding period, as "t-year,"
“l-to-5-year,” and *“5-year” capital gains or losses,
respectively.
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decrease in the taxpayer's actual capital gains.
(Aopeal of Harold S. and Wnifred L. Voegelin, supra.)

The instant appeal presents a factual situa-
tion anal ogous to the exanple set forth above. In 1978,
appel l ant realized an actual total net capital gain of
$74,480.33 on his capital asset transactions. Yet, by
virtue of section 18162.5, as shown bel ow, he was
requgred to recognize a capital gain of only $29,843.79
in 1978.

Act ual § 18162.5
Gain_or Loss Gain _or Loss
"1 -year" |oss ($14,792.75) x 100% = ($14,792.75)
"5-year" gain 89,273.08 x 50% = 44,636.54
Total gain $74, mv.“ﬁ s_z_g_a_t;_3 279

il

The difference between appellant's actual
total net capital gain in 1978 and the net capital gain
recogni zed by virtue of section 18162.5 is $44,636.54.
supra, We addressed an 1ssue identical to fhe one pre-
sented here and concluded that this anmount constitutes
an itemof tax preference as defined in former subdivi-
sion (h) of section 17063. As noted above, the minimum
tax on itens of tax preference applies only with respect
to those preference itens which produce a tax benefit.
Accordingly, former subdivision (h) identified as an
item of tax preference only that portion of appellant's
.capital gain which was shielded from ordinary taxation
by operation of section 18162.5, in this case,
$44,636.54. '

Appel |l ant has argued that he correctly cal cu-
lated his reported capital gains. This is not an item
at issue in this apﬁeal rat her, as discussed above, the
question presented here concerns the. proper conputatlon
of his item of capltal gai ns tax preference Wth
respect to aB pellant's contention that it is unconstitu-
tional to subject any portion of his capital gain to the
tax inposed by section 17062, we believe that the adop-
tion of Proposition 5 by the voters on June 6, 1978,
adding section 3.5 to article IIl of the California Con-
stitution; precludes our determning that the statutory
provi sions 1nvolved are unconstitutional or unenforce-
able. Furthernore, this board has a well established.
policy of abstention from deciding constitutiona
guestions in appeals involving deficiency assessnents
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(Appeal of Ruben B, salas, Cal. St. Rd. of Equal.

Sept. 27, 1978; Appeal Of Iris E. Cark, Cal. St. Bd. of
Equal,. , March 8, “1976.)y ~ This policy 1i$ based upon the
absence of specific statutory authority which woul d
al l ow respondent to obtain judicial review of an adverse
decision 1n a case of this type, and our belief that
such review should be available for questions of
constitutional inportance.

For the reasons stated above, we concl ude that
respondent correctly determned, pursuant to the express
provi sions of former subdivision (h) of section 17063,
that appellant had an item of capital gains tax
preference in the amount of $44,636.54 for the year
1978. Respondent's action in this matter wll,

t herefore, be sustained.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Eugene |. |Ingrum against a proposed assess-
nment of additional personal incone tax in the anount of
$1,822.51 for the year 1978, be and the sane is hereby

sustained.

Done at Sacramento, California, this 29th day
of June , 1982, by the State Board of Egqualization,
with Board Menbers M. Bennett, M. Dronenburg and
M. 'Nevins present.

. Wiliamn. Bennett ______, Chairman
... Ernest J. Dronenburg, Jr. ., Menber
__Rchard Nevins . ____. Menber
e e ey Menbe T
__r Memnmber
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